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THE COMPTROLLER OENERAL
OF THE UNITED STATAS®
WASMINSGTON, D.C. SOBAarl

g.cnusau ( il

CEILE: 3-187082 MATE: Cucomber 14, 1976

MATTER OF: Means Construction Company &nd Davis Construction
Company, & joint venture

DIGEST:

1., ®e clvr abuse o! un"y discretion as to whether to invoke
uthoutj to negotiatn a contract without c.apetition with
an I/ ;m concern under "Buy Irdian Act" (25 U.8.C. § 47) is
!m:ulun ageacy relied on Tribal resolution rocommending

procuremsent by formal adnr:iun.

2. Agwncy's ntcm‘ ‘prlicy wemorandum tmplementing "Buy Ind'san
Act" vhich: niludfq required sole-source negotiation with
- protaster . (Indian concorn) does mot establish legal rights
" and responsibilities euch as to raks sctima nlwn in viola-
tion of memorandtm ﬂ.mll.

‘l‘h. un'mt ot th. Intctior, Bursau of Indian Affaitl (BIA),
1anued hwitltion for bids.(I¥5) No. BIA0150-76-12 for construction
of the Starding I.ock Boarding school. Tort Yat-s, Ror:h Dakota.
subuqmt to iuunnct. preliminary discuniqnl were heid with Means
mtmctton Golplny on the possibility of loh-uourr-n negotiation

I-nl *’ard uador ‘Ahe "Buy Indian Act,™ 25 U.8.C. § 47 (1970). How-

<, tha BIA d.; 1ded to procure by open co-pctition. Means

_tht:lon bonpmy and Davis Construction Company (both loo-purce:.t

Indian-cwned aud .Uontrolled businesses), a Jloint ventiure, protusted
th. utlon.

. The ni.n ‘thrust of the protest is that provisions of the "Buy
Indian Act” are mandatory in nature and preclude open competition
on thia proj-ct. .

on//.my 2, 1976, addendun Fo. 6 /6o the IFB vas tssued which),
resstallished a bid opening date uhﬂm had besn-postponed nmfinuely

. The: dactsion oot . to'ptocuro undar th. "Buy Indiaun Act" was fomluad
4n a hti:(Jt to tha” protuut ‘ated :July '8, 1976. Since the protest

wvas ot filed’ (l"'é'c'l nd) in our Office unl:il July 28, 1976, more than
10 duva aftér l?.Eh-t date, the Departmént of “the- Intarior _has ques-
ttmd the tilu.i.nul of the protest under our Bid l’rotelt Procedures,
[ 1,48 .\. § 20.2(b) (1) (1976). TIun this connection tae proteater alleges
that. (1) it neve: received the amendment, and (2) the lattec was 2ot
roctl.vod until July ié. Therefors, we will hear the protost on the

marits.
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Tha “Buy Indlan Act" mlu as followst

"So far ac may be practicable Iudtnu lsbor shall
b2 empluyed, and purchases of the products of Indiin
industry may be made in open markat in the discretion
of the Secratary of tha Ianterior."

This prévision permits nagotiation of contracts with Indluns to
the axclusion of nun-Indians. 41 C.F.R. § 14H-3.215-70 (1976).
The Secretary of .ha Interior delegated his authority under the:
act to the Cow .ssione. of Indian Affaire by Secretarial Order 2508,

Coutrary to protester's view, the law and nguht!.on do not

\roq'uire that awards be made to Indians, but only perait :;ur.h;mrdl

1f the Commissioner of Indian Affairs decides. to 1:'00'&. ‘the authority
of the "Buy Indian Act.”" We held in 50 Comp.!Gen: 9‘, at 96 (1970)
that the “Buy Indian Act” confers a considerable drgree.of diacre-

‘tion" upon tha Sacratary of ‘the. Interior in’ purchui.n. the: producl:-

of Indian industry.. In fact,, l:h:!.o ,provision hag he'en’ roeosuud as
authoruing negotiations with Iudua industries of con“racts ch
would otherwise have been’ subjact ito: rquitmtl for fovmal advare
tising. In visw of.the broad Giscretion afforded the Sacretary of
the Intzcior, ws bslieve the same rationale applies to decisions

not to ivioke the authotity ot .rhe "Buy Ind:un Act." BSes 3-167841,
Deceaber 18, 1969, In’ Ehe atariice of clear abuse of such discretion,
we would uot object to’ the preference given pursisnt to the act or
alternatively the decijiocn 3ot to employ the authority to usothte.
See 37 Comp. Gen 368 (1957); B-167841, supra. _

By renolut:lon dated June 10, 1976. ‘the Stand:ln. Rock Sioux
Tribal Council stated its concern over the assurance of quality
con.tructi::n on the project and nuo-ended t‘hal: l:hq Commissioner
0% Indian Af}.'uru use formal adverl:uin. to efiect ciat&gul.

The .Commissioc. sr referred to and clurly considered tie Trital
resolution in his decision to procure by formal a‘vertising. Accoxd-
ing to BIA this was in conformity with _the Bureau's policy tc include
Tribal iaput in the major decisions'with respect. tc Indian school
projects, and, in our view, did mot routitute 4 clear abusa of
discration.
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‘Tha pretestar, however, uuuh :buth !onm
mnu in 20 Durcam Af I-uu Affsire Manual (BIAN) Bulletin 1,
\erch 3, 1976, Lo wandatory in ‘ature and vquul segotiation with

ulmlltoiu

“& 4 & Tharufors, the purpose of this Bulletin
is to briefly. state the Bureau's policy on the
‘-use of the 'Buy lndian Act,' pending pubuu-
tion of vegulations dealing tm.n.h in' the
Suresu's Procurement quhtlou (&1 CIR 148).
"It 15 tha" “ureau's policy tlnt, P.l_ pu chu\n or
-mt'ucu be nide or entexad’ into with qualified
“‘rndisn egntractors to the maximum practiczile
utnt. kafore tsking sny pro«.uuunt aptioz,
mtrutm olueau shall first datentn‘ it
thare are my Mi.ﬂ.d“!udm contraetou .
within -the’ ‘normal’ r.upntitivn arsa that-can fill
the procurement. tduirdlnat. -Won-Indian come
tractors may be contacted only sfter it has
_besn déterained thit thare evc Do qualified
Tudiah centuctotl withh the normal competitive
area that 'm ‘$111 or are intercoted in filling

the procutaunnt requirement."

' ',Ibe Sullttb} 10 an internal -.orlndt- v‘hieh uprouu BIA'
poucy on the .-pl.-nution of the f:!!uy Indisn Act." Due to the
degres of. discretion: conferred :by ‘the statute and rcgulation,
must tigard the proviétions of .the Bulletin as utten which do. not

-astablish legal righte. and rupouibﬂitiu cuch ufto Take actions
taken in violation of the memorandum illegal nduubje-ct to objection
by our Office, See 43 Comp. Gen. 217 (1963); Ameriran Telephone and
7alegraph Company, B-179285, February 14, 1974, 74-1 CPD 72.

Accordingly, the protest is denied,

. J TFhig2.
Daputy Comptroller rall-
- of the United Statcu
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